                       C.M. No. 2467 of 2011 in 

                    C.W.P. No. 15378 of 2008

Present:
Mr. Ashok Aggarwal, Senior Advocate with

                      Mr. Sandeep Goyal, Advocate for the petitioner,

                      Mr. Amol Rattan Singh, Additional Advocate General,
                      Punjab.

                      The petitioner has filed the present applications seeking stay of recovery of tax for the years 2007-08, 2008-09 and 2009-10 in pursuance of notices annexed with the applications as Annexures A-1, A-2 and A-4.

                      The main writ petition challenges inter-alia the vires of Punjab Tax of Entry of Goods into Local Areas Act, 2000 ( for short, Entry Tax Act'). On 14.3.2011, as suggested by learned counsel for the parties, the main case itself was sought to be taken up for hearing. However, at the time of hearing it was pointed out that the matter pertaining to validity of Entry Tax levied in different States has been referred to a larger Bench by Hon'ble the Supreme Court in Jindal Stainless Limited and another v. State of Haryana and others, (2010) 4 SCC 595, which may involve reconsideration of the judgments of Hon'ble the Supreme Court in Atiabari Tea Co. Ltd. v. State of Assam, AIR 1961 SC 232 and Automobile Transport ( Rajsthan) Ltd. v. State of Rajasthan, AIR SC 1406. In the circumstances, the application for interim stay was taken up for hearing.
                       The State of Punjab has enacted Entry Tax Act providing, for Levy of tax on the entry of Scheduled goods into local areas of the State of Punjab for consumption, Use or sale therein, It came into force on 10.04.2000.
                       Section 3 of the Entry Tax Act provides for levy of tax on the entry of scheduled goods into a local area for consumption, use on sale therein. Section  3-A provides that notwithstanding anything contained in sub-sections (1),(2) and (3), there shall be levied a tax under the Act on such goods at such rates as may be specified by the state Government by notification in the official gazette, but not exceeding the rates as specified in the Punjab Value Added Tax Act, 2005 ( for short, the VAT Act'). Section 13-A was added in the VAT Act providing that taxable person under the VAT Act shall be entitled to input tax credit in respect of the tax paid by him under the Entry Tax Act if such goods are meant for sale in the State or in the course of inter-State trade of commerce or in the course of export or for use in the manufacture for processing or packing of taxable goods for sale within the State or in the course of inter-State trade or commerce or in the course of export.
                     The grouse of the petitioner while challenging the vires of the Entry Tax Act is that in terms of the provisions of Section 3A of the Entry Tax Act, it was made to pay the tax under the aforesaid Act immediately when the goods entered into the State at the Information & Collection Centre. The levy is sought to be challenged on the ground that the State Legislature is not competent to enact the Entry Tax Act in terms of the powers conferred under Entry 52 of List II of Seventh Schedule of the Constitution of India. A similar Act enacted by the State of Haryana named as Haryana Tax on Entry of Goods into Local Areas Act, 2008 was struck down by this court in Jindal Strips Ltd. v. State of Haryana and others, ( 2008) 12 VST 149 (P & H).
                     It was further submitted that definition of term "dealer" as provided for under Section 2(1)(c) of the Entry Tax Act provides that he should be person, who deals in any scheduled goods. In similar line is the definition of "importer" as provided for under Section 2(1) (e) of the Entry Tax Act in terms of which he would be a person who brings scheduled goods into a local area. The term "scheduled goods" has been defined in Section 2(1) (k) to mean the goods specified in the Schedule appended to the Entry Tax Act. It was pointed out that there are no goods mentioned in the Schedule attached to the Entry Tax Act. Section 3, which provides for levy of tax on the entry of scheduled goods into a local area is, in fact, the charging section. However, the same can be said to be inoperative considering the fact that there are no goods specified in the schedule. The petitioner is sought to be taxed taking shelter from Section 3-A of the Entry Tax Act providing for levy of tax on such goods at such rates, as may be prescribed. It is provided that the dealer shall be liable to pay such tax in the manner so prescribed.
                     The submission was that a plain reading of Section 3-A of the Entry Tax Act shows that the same starts with non-obstante clause overriding what is stated in sub-sections (1), (2) and (3) of Section 3 of the Entry Tax Act and only provides for levy of tax but does not provide the taxable event. In the absence thereof, the petitioner cannot be made to pay any tax under the Entry Tax Act. He further submitted that even otherwise the dealer, who has been made liable to pay tax in terms of Section 3-A of the Entry Tax Act is only the person who brings any scheduled goods into a local area. There being no scheduled goods, the petitioner cannot be held to be a dealer who can be held liable to pay tax in terms of Section 3-A of the Entry Tax Act. He further submitted that considering the fact that the State provided for adjustment of tax paid under the Entry Tax Act for the tax payable under the VAT Act, the petitioner may not have any grouse. However, the fact remains that adjustment, which is being granted by the State in terms of the provisions of Section 13-A of the VAT Act, is partial and conditional. It is not being granted in case the goods are transferred otherwise than by way of sale. Meaning thereby, the levy and collection of tax under the Entry Tax Act for which there is no legislative competence with the State is retained by it.
                    It was further submitted that even if the stand of the State is considered that the amount of tax is being collected in the form of advance tax to be refunded later to the dealer will not be tenable in view of the judgment of Division Bench of this Court in C.W.P. No. 19355 of 2010 KRBL Limited v. The State of Punjab and others, decided on 14.1.2011, wherein it was held that recovery can be effected only if it is within the competence of the State Legislature. It cannot be recovered initially providing for remedy of refund later on.
                   A reference was made to the order passed by Hon'ble the Supreme Court impugning various judgments from different High Courts pertaining to the Entry Tax Act. The applications for interim relief were disposed of by Hon'ble the Supreme Court on 30.10.2009 in the case titled as Jaipraksh Associates Ltd. v. State of M.P. and Ohters, (2009) 34 PHT 623 (SC), wherein in the appeal filed by the State of Haryana against the judgment of this court holding the Entry Tax Act of Haryana to be ultra vires, it was directed that there will be no recovery of tax till further orders. Placing reliance thereupon, it was submitted that if the tax in the present case is also sought to be levied under the Entry Tax Act, the recovery deserves to be stayed in terms of the order of Hon'ble the Supreme Court.
                   On the other hand, learned counsel for the State submitted that levy of tax on the petitioner under the Entry Tax Act is not in terms of the Power derived by the State under Entry 52 of List II of Seventh Schedule of the Constitution of India, but it is relatable to Entry 54 providing for tax on sale and puchase of goods,hence, the judgments and orders sought to be relied upon will have no bearing in the facts and circumstances of the case. He further submitted that collection in the present case is in the form of advance tax for which adjustment is provided in terms of provisions of Section 13-A of the VAT Act. The vires thereof not being under challenge, there is no ground available with the petitioner to pray for interim relief pertaining to the notices issued to it. The tax in the present case in pith and substance is VAT and not entry tax.
                     Article 304 (a) of the Constitution of India enables the State to enact any law which provides for levy of non-discriminatory taxes. In the present case, the tax levied on the petitioner is totally non-discriminatory. The goods manufactured in the State are also subjected to tax at same rate at which the tax has been levied on the goods imported by the petitioner. He further submitted that Entry Tax Act in question should not be tested on the principles provided for levy of entry tax in terms of Entry 52 pf List II of Seventh Schedule as it is not a compensatory tax and the stand of the State in the reply is that the tax in question is relatable to Entry 54 of the aforesaid Schedule. It is advance collection of VAT, for which machinery provisions have been provided under the Entry Tax Act. The court should not go merely on the nomenclature of the Act, rather, should see the pith and substance thereof.
                      He further submitted that there can be two enactments providing for levy of tax under the same entry. The contention was that there is no bar as such for the same. Submission made by him was that the machinery provisions can be provided for even under a different enactment to plug evasion of tax. As regards provision for event for levy of tax provided for under Section 3-A of Entry Tax Act, it was submitted that for the purpose we may refer to the provisions of Section 3 of the Entry Tax Act, which provide the same to be entry of goods into a local area. It was explained that non-obstante clause provided in Section 3-A of the Entry Tax Act does not debar reading of the provisions of Section 3(1) of the aforesaid Act pertaining to taxable event as the same is not in clash with the language of Section 3-A .

                     We have considered the rival submissions.

                     The issue under consideration in the present case is as to whether the levy can be justified as entry tax or as advance collection of VAT?

                      In a challenge to the Entry Tax Act  enacted by the State of Haryana, a Division Bench of this Court in Jindal Strips Ltd.'s case (supra) had struck down the same inter-alia considering the principles of law laid down for the purpose in Jindal Stainless Limited's; Automobile Transport (Rajasthan) and Atiabari Tea Co. Ltd. cases (supra), as it could not be substantiated before this court that the tax was in any way compensatory in nature. In the present case, even the claim of the State is not that it is a compensatory tax and relatable to Entry 52 of List II of Seventh Schedule of the Constitution of India. The stand sought to be taken is that it is a tax relatable to Entry 54 of List II of Seventh Schedule to the Constitution of India providing for levy of tax on sale and purchase of goods. However, prima facie, we do not find any merit in the submissions made by learned counsel for the State in that regard. Once there is already substantive enactment providing for levy of tax on sale or purchase of goods relatable to Entry  54 providing for the same, addition of machinery provision in another enactment which apparently does not have any relation with levy of tax on sale or purchase of goods cannot be justified. In case, the effort of the State is to plug the loopholes and check evasion of taxes, they have ample power to add provisions in the substantive Act framed for the purpose. Even if there could be multiple legislations on same subject, the impugned legislation is not on the subject of sale or purchase of goods in absence of any charging provision to that effect.
                       A perusal of Section 3A of the Entry Tax Act, under which tax is sought to be levied and collected from the petitioner shows that it starts with a non –obstante clause overriding the provisions of sub-sections (1), (2) and (3) of Section 3. It provides for levy of tax on such goods and at such rates as may be specified by the State Government but not exceeding the rates specified in VAT Act. It does not provide for any taxable event. The person from whom the tax is sought to be collected doses not fall within the definition of dealer, who has been made liable to pay tax under the Entry Tax Act.
                       The contention raised by learned counsel for the State to the effect that for the purpose the provisions of Section 3(1) of the Entry Tax Act should be referred to is apparently mis-conceived as the same runs contrary to the language of Section 3-A of the Entry Tax Act, which has overriding effect and discards the application of Section 3(1) of the Entry Tax Act. Under Section 3, the taxable event is entry of goods into a local area, which relates to Entry 52 List II of Seventh Schedule, for which in the absence of the tax being compensatory, the State Legislature was incompetent.
                      Further, contention of learned counsel for the State that levy is in terms of the powers derived by the State under Article 304(a) of the Constitution of India, prima facie, is also misconceived considering the fact that the State derives power to enact laws in terms of Article 245,246 and 286 of the Constitution of India. Part XIII of the Constitution provides for restriction on the legislative powers of the Union and State with regard to trade and commerce within the country.

                       Contention raised by learned counsel for the State that it is in the form of advance tax being collected, for which adjustment has been provided for under the VAT Act with a view to plug evasion of tax is also meritless. Even collection of advance tax had   to be justified in terms of the provisions of Entry Tax Act providing for levy of substantive tax which could not be substantiated by learned counsel for the State, as he was not able to point out as to under which provision of the VAT ACT, tax could be levied on the entry of goods into the State. Without there being any taxable event of sale or purchase of goods taking place within the territorial jurisdiction of the State, claim that Section 3-A of the Entry Tax Act is merely a machinery provision providing for collection of advance VAT tax is prima facie meritless.
                        Argument raised by learned counsel for the State that in the reply the stand of the State is that the aforesaid levy is relatable to Entry 54 of List II if Seventh Schedule does not have any merit. A legislation is to be judged not merely by affidavits filed on behalf of the State, but by its provisions.

                        In view of our aforesaid discussion, we are of the prima facie view that though the Act proposes to levy entry tax, the same has not been justified as entry tax. The same cannot be held to be valid as advance collection of value-added tax in absence of a charging provision to that effect.
                        In the circumstances, in our opinion, the petitioner is certainly entitled to the interim relief in line with what has been granted by Hon'ble the Supreme Court in cases pertaining to entry tax from different States. The interim order similar to what has been passed in the appeal filed by the State of Haryana challenging the judgment of this court declaring the Haryana Act to be ultra vires can very well be granted to the petitioner in the present case. The text thereof is as under;
                       "It is pointed out that the levy of Entry tax has been struck down by the Punjab and Haryana High Court. In the circumstances, as of today, we cannot direct the assesses to pay the taxes under the Act, which is held to be unconstitutional. However, each and every assesses in this group of cases will file the Returns within a period of four weeks from today. The assessing officer will vet the Returns and pass assessment orders in accordance with law. However, there will be no recovery of tax till further orders of this court, subject to each and every assesses in this group of  cases giving an undertaking to the State and to this court that, in the event of their ultimately losing the matter, they shall pay the amount due with interest at the rate that may be fixed by this court at the time of final hearing of the matters. The said undertaking will be given with in four weeks. It is also made clear that in cases where assessments have been completed, may be under the Act which has been struck down by the High Court, it would be open to the assesses to consider fling of appeals before the Appellate Authority, if so advised, but, if they choose to file the same, it shall be done within six weeks from today. If an appeal is filed, the Appellate Authority will not insist upon making pre-deposit. The idea behind this order is that the court would like to know the amount(s) due."
                      Considering the fact that in the Entry Tax Act in question, the collection of tax is at ICC barrier and there is no Provision for filing of returns of framing of assessments, we direct that information regarding entry of all the goods into the state of Punjab shall be furnished at the point of entry in the State of Punjab so that the same could be compiled to enable the State to recover the amount of tax due from the concerned persons in case of dismissal of the writ petition. However, they shall file an undertaking to the State and also in the Court that in the event of the writ petitions being dismissed they shall be liable to pay the amount of tax due alongwith interest at such rate, as may be fixed by this Court at the time of final disposal of the matter. The undertaking shall be furnished within four weeks. It is made clear that this order will not affect the liabilities of the petitioner under the relevant provisions of the VAT Act.

                      The application stands disposed of. 

